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Plaintiff nonsuited complaint for personal injuries approximately four years after suit was filed
without having taken any action to prosecute the suit. Another complaint wasfiled within one year
of the nonsuit pursuant to T.C.A. 8 28-1-105 and summonswasissued the sameday. The summons
was not returned, and plaintiff, one day short of ayear later, issued alias summones and servicewas
effected. Defendant filed a motion to dismiss on the ground that the complaint was "time barred.”
Thetrial court, while finding that the suit was nottime barred, dismissed the complainton its merits
for failure to diligently prosecute. Plaintiff has appealed. We revearse.
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MEMORANDUM OPINION*

CRAWFORD, J.




Plaintiff/appellant, Billy R. Stone, appeals the order of the trial court granting a motion to
dismissfiled by defendant/appellee, Bellsouth Telecommunication, Inc.

The facts are not in dispute. On October 11, 1993, plaintiff filed a complaint alleging that
on October 12, 1992, hetripped over atelephone linenegligently placed by defendant. A voluntary
nonsuit was taken on the original complaint by order entered July 22, 1997. The case before uswas
filed on July 21, 1998, and summons was issued that day to the Sheriff of Hamilton County.
However, thesummonswasnot returned, and plaintiff issued aliassummonseson July 20, 1999. The
summonses were served by certified mail on August 5, 1999.

Defendant filed a motion to dismiss on the grounds that plaintiff’s complaint was time
barred. Thetrid court granted defendant’ s motion to dismiss the complaint. The order states:

Thedefendants’ Motion to Dismissthe Complaint isgranted.
Although the Court does not believe that the case is barred by the
Statuteof Limitations,the Courtisof theopinionthat theplaintiff has
not diligently prosecuted his claim, which is for an injury that
allegedly occurred on October 12, 1992.

Accordingly, the Complaint is dismissed with prejudice.
Costs are assessed to the plaintiff and sureties, for which execution
may issue.

SO ORDERED, thisthe 25th day of October, 1999.

Plaintiff has appealed, and the only issue for review is whether the trial court erred in
granting defendant’s motion to dismiss.

Plaintiff assertsthat the trial court erred in finding that he had not diligently prosecuted his
personal injury claim. He asserts that the prior suit was voluntarily nonsuited and timely refiled
pursuant to T.C.A. 8 28-1-105 (Supp. 1999). He argues that any failure to prosecute must be based
on actionstakeninthe suit beforeus. Defendant assertsthat the entire history of the case, including
plaintiff’s failure to answer discovery requests associated with the original complaint, should be
taken into consideration. We disagree.

The “savings statute” accords unto a plaintiff who files a second action within one year of
the voluntary nonsuit of his first suit the same procedural and substantive benefits which were
available to the plaintiff in the first action. See Energy Saving Products, Inc. v. Carney, 737
SW.2d 783 (Tenn. Ct. App. 1987). Since the plaintiff timely refiled his aiit, his actions in
prosecuting the suit should be judged in accordance with the properly filed complaint. We, by no
means, condone the conduct of plaintiff’s attorney in his prosecution of the complaint origindly
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filed. By the same token, it appears that that case could have been moved forward more
expeditiously had defendant’ s counsel utilized the available rules of procedure. Needlessto say, it
appearsinexcusablethat that case languished in the court for approximately four yearsbeforeit was
voluntarily dismissed. However, we are dealing with the lawsuit filed July 21, 1998.

Plaintiff issued summonsthe date the suit wasfiled, and when it was not returned, heissued
alias summonses within one year of theissuance of the original summons. Thisisauthorized by the
rules. See Tenn.R.Civ.P. 3.

Up to this point, plaintiff has prosecuted his suit within the time limits established by our
rules. Thus, asto the present action we cannot say that the plaintiff hasnot diligently prosecuted his
suit.

Accordingly, the order of the trial court dismissing the complaint is reversed, and the case
isremanded to thetrial court for such further proceedings as may be necessary. Costs of the appeal
are assessed against the appellee, Bellsouth Telecommunications, Inc., and its surety.
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